jr-  :ir 


Digitized  by  the  Internet  Archive 
in  2016  with  funding  from 

This  project  is  made  possible  by  a grant  from  the  Institute  of  Museum  and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through  the  Office  of  Commonwealth  Libraries 


https://archive.org/details/draftofprobationOOscha 


DRAFT  OF 
PROBAT TON  ACT 
PREPARED  BY 

JUDGE  PA^JL  U,  SCETAEFFER,  ' 
HONORABLE  PHILIP  STERLING, 
LEGISLAT IVE  C OMNITTEE 
OF  THE 

PENNSYLA^A^tia  COMMITTEE  ON  PROBATION 


I#  Definitions,  For  the  purposes  of  this  act  the 


following  terms  have  the  following  meanings;  The  term  ''placed 


on  probation"  includes  suspension  of  sentence.  The  term  "pro- 


bationer" means  a person  placed  on  probation.  The  term  "pro- 


bation 0‘f^ficer"  moans  one  who  either  investigates  for  the 


court  prior  to  sentence  or  supervises  a probationer,  or  both. 


The  term  "court"  includes  all  courts  of  criminal  jurisdiction 


as  well  as  juvenile  courts,  and  the  judges  of  all  such  courtfes. 


The  term  "violation  of  probation"  means  any  one  of  the  follow- 


ing acts  or  omissions  within  the  period  of  probation;  (a)  the 


commission  by  the  probationer  of  any  additional  crime  or  offense 


(b)  failure  to  compljr  with  any  of  the  conditions  of  his  pro- 


bation, or  (c)  absconding  by  remainin'^  av\/ay  from  the  jurisdic- 


tion of  the  court  or  keqplhg  his  whereabouts  hidden. 


The  term 
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"conviction*'  means  the  establishment  of  guilt  by  verdict  of 
guilty,  plea  of  guilty  or  plea  of  nolo  contendere  when  accepted 
by  the  Court,  The  term  "restitution"  shall  include  the  return 
of  the  property  taken,  or  appropriated,  or  the  value  thereof, 
and  also  the  value  of  the  property  injured  or  destroyed  and  the 
amount  of  hospital  and  medical  expenses  in  cases  of  personal 
injury.  The  masculine  pronoun  shall  be  construed  to  denote 
females  as  well  as  males. 


2,  Power  of  the  Court.  The  court  authorized  to  im- 


pose sentence  upon  conviction  may,  except  as  provided  otherv/ise 
in  this  section,  suspend  the  imposing  of  the  sentence  and 
place  the  defendant  on  probation  for  a definite  period  on  terms 


and  conditions  to  be  designated  by  the  court  which  may  Include 
the  payment,  in  installments  or  otherwise,  (a)  of  money  for  the 
use  of  the  county,  not  exceeding,  however,  the  fine  fixed  by 


law  for  conviction  of  such  offense,  and/or  (b)  of  money 


as 


restitution  as  to  the  court  may  seem  right  and  just.  Said  terms 


and  conditions  shall  be  reduced  to  writing  and  filed  in  the 


- 3 - 

office  of  the  clerk  of  the  court  as  a part  of  the  judgment  of  the 
court  in  such  case*  No  such  conditions  for  the  payment  of 
money  shall  he  considered  as  the  imposition  of  a fine  or  a 
sentence  nor  prevent  the  court  from  thereafter  sentencing  any 
defendant  under  the  act  under  vf-'ich  ho  was  convicted,  upon 
violation  of  his  parole.  Sentence  shall  not  he  suspended  nor 
the  defendant  placed  on  probation  (a)  if  convicted  of  murder, 
administering  pcason,  kidnapping,  rape,  assault  and  hattory  with 
intent  to  ravish,  or  rohhery  armed  with  an  offensive  v/eapon, 
or  (h)  if  the  conviction  he  for  a fourth  offense  whether  any 
or  all  of  such  convictions  shall  have  hoen  of  either  mils  demeanors 
or  felonies  and  whether  in  this  commonwealth  or  elsev/herc.  In 
case  of  a felony  sentence  shall  not  he  suspended,  hov/over,  and 
the  defendant  placed  upon  probation  until  an  investigation  and 
report  shall  have  hoen  made  to  the  court  of  the  circumstances 
of  his  offense,  his  crime' nal  record,  if  any,  and  his  social 
history,  vi^hlch  report  together  whth  the  report  of  his  physical. 


mental  or  psychiatric  examination,  if  any,  shall  he  filed  v/ith 
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the  clerk  of  said  court.  And  in  case  of  a felony,  "before  the 
sentence  shall  he  suspended  or  the ' def endant  placed  on  probation, 
the  district  attornejr  shall  have  been  yiven  an  opportunitv  to 
be  heard,  '"hile  the  defendant  is  on  probation,  the  court  may, 
from  time  to  time,  e xtend  the  per’iod  ob  probation  to  a date 
to  be  fixed  in  the  ord.er,  but  within  the  longest  period  for 
which  the  defendant  might  have  been  sentenced  upon  conviction, 

3,  Appointment  of  Probation  Officers;  Clerks; 
Stenographers;  Compensation.  Each  court  of  quarter  sessions, 
the  Municipal  Court  of  Philadelphia  and  the  County  Court  of 
Allegheny  County  shall  appoint  at  least  one  and  as  many  more 
discreet  persons,  of  good  character,  as  may  be  reasonably 
necessary  for  the  proper  performance  of  the  probation  work 
of  such  court,  to  serve  as  probation  officers  during  the  pleasure 
of  the  court,  "'"'here  more  than  one  is  appointed,  the  court  shall 
designate  one  such  officer  to  be  the  chief  probation  officer.  Such 
persons  shall  be  chosen  by  the  court  from  a list  of  persons  who 
shall  have  been  duly  certi.^ied  by  the  Secretary  of  V‘/elfare  as 
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competent  to  act  as  probation  officers.  It  shall  be  the  duty 
of  the  Department  of  Welfare  to  set  up,  with  the  approval  of 
the  ’’Welfare  Commission,  rules  and  regulations  governing  the  examina- 
tion and  approval  of  applicants  to  be  certified  as  competent  to 
serve  as  probation  officers;  provided,  ho’"/ever,  that  nothin™  here- 
in contained  shall  be  so  construed  as  to  work  the  dismissal  of 
any  probation  officer  nov/  in  service,  who  shall,  as  heretofore, 
hold  office  at  the  pleasure  of  the  court.  The  probation  0'"f leers 
shall  receive  such  compensation  as  may  bo  fixed  by  the  judge  or 
judges  of  said  court  and,  in  addition  thereto,  such  actual  ex- 
penses as  may  be  approved  by  said  court.  Such  compensation  and 
expenses  shall  be  paid  monthly,  or  som5 -monthly , as  in  the  case 
of  other  county  employees,  bjr  the  county  treasurer  upon  an  order 
of  the  county  c omm.lss loners  , 

The  several  courts  of  Quarter  sessions  shall  have  power 
to  appoint  such  clerks,  stenographers  and  office  assistants  in 
connection  with  the  vrork  of  the  probation  officers  as  m.ay  be 
deemed  ncc.essary.  The  compensation  of  such  appointees  shall  bo 
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fixed  by  the  judges  of  said  court  and  shall  be  paid  by  the  countv, 

4,  Bonds j Accounts*  Each  probation  officer  who 
collects  or  has  custody  of  money,  before  enterin'^  upon  the  duties 

of  his  office,  shall  execute  a bond  to  the  Coirunonv;ealth  of  Pennsyl- 
vania for  the  use  of  the  county  in  a penal  sura  to  be  fixed  by 
the  court  with  sufficient  sureties  approved  thereby,  conditioned 
for  the  honest  accounting  for  all  money  received  by  him  as  such 
probation  officer.  The  accounts  of  all  probation  officers  shall 
be  subject  to  audit  at  any  time  by  the  controller  of  said  county, 

5,  Probationer  to  be  Assio-ned  to  Officer.  Every  de- 
fendant placed  upon  probation  shall  be  assigned  by  the  court  to 
the  supervision  of  a designated  probation  officer.  Except  in 
cases  of  children  under  twelve  years  of  age,  no  probationer  shall 
be  coramltted  to  the  supervision  of  or  into  the  custody  of  a pro- 
bation officer  of  the  opposite  sex. 

6,  Investigation.  Probation  officers  v/hen  directed  by 
the  court  shall  fully  investigate  and  report  to  the  court  in 
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writing  on  the  circumstances  of  the  offense,  the  criminal  record 
and  social  history  of  a defendant and  in  the  case  of  a child 
in  a court  having  jurisdiction  over  juveniles  the  circumstances 
responsible  for  the  child’s  anpearance  in  court  and  his  social 
historv,  '■’henever  desirable  and  facilities  exist  therefor,  they 
shall  also  obtain  a physical,  mental  and  psychiatric  examina- 
tion of  such  defendant  or  such  child  and  report  thereon  in  like 
manner  to  the  court  prior  to  sentence  or  adjudication.  Such 
investigations  and  reports  shall  be  made  promptljr.  The  court  shall 
have  such  information  before  it  prior  to  sentence  or  adjudication. 
When  an  offender  is  committed  or  sentenced  to  a correctional  in- 
stitution for  adults  for  a period  longer  than  three  months,  or 
”''hen  a child  is  committed  or  placed  in  an  institution  either  for 
delinquent  or  neglected  children,  a copy  of  the  probation  officer’ 
investigation  shall  be  sent  by  the  court  to  the  yrarden,  superin- 
tendent or  director  of  the  institution. 

7,  Conditions  of  probation.  The  court  shall  determine 
the  conditions  of  probation  and  m.ay  include  among  them  the  follor- 
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ing,  or  any  other:  That  the  probationer  (a)  shall  avoid  injurious 

or  vicious  habits;  (b)  shall  avoid  places  or  persons  of  disrepu- 
table or  harmful  character;  (c)  shall  report  to  the  probation 
officer  as  directed  by  the  court  or  the  probation  officer;  (d) 
shall  permit  the  probation  officer  to  visit  him  at  his  place  of 
abode  or  elsewhere;  (o)  shall  answer  all  reasonable  inquiries 
on  the  part  of  the  probation  officer;  (f)  shall  work  faithfully 
at  suitable  employment;  (g)  shall  rcmiain  within  a specified 
place;  (h)  shall  abstain  from  the  use  of  Intoxicating  beverages; 

(i)  shall  pay  a fine  in  one  or  several  suras;  (j)  shall  make 
reparation  or  restitution  to  the  aggrieved  parties  in  an  amount 
not  to  exceed  the  actual  damage  or  loss  caused  by  his  offense; 

(k)  shall  support  his  dependents  and,  upon  the  order  of  the  court, 
furnish  security  therefor,  which  upon  default  shall  be  applied 
to  such  support;  and  (1)  shall,  if  a child  of  compulsory  school 
age,  attend  school.  The  court  m.ay  at  any  time  revise,  modify  or 
enlarge  the  conditions  or  period  of  probation  as  to  any  probat  loner o 
The  court  shall  notify  the  probation  officer  in  writing  of  his 
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designation  to  act  and  of  the  period  and  terms  of  probation 

8,  Period  of  Probation,  The  period  of  probation  may 
not  in  the  case  of  a child  exten-''^.  beyond  his  minority;  in  the 
case  of  any  other  defendant  convicted  of  an  offense  less  than 

a ^^elony,  not  beyond  three  years;  and  in  the  case  of  a defendant 
convicted  of  a felony,  for  a term  fixed  by  the  court,  not  beyond 
the  maximum  tim.e  for  which  he  mieht  be  sentenced,  except  that 
for  desertion  and  non-support  the  period  of  probation  may  con- 
tinue until  the  seventeenth  birthday  of  the  youngest  child.  If  a 
probationer  shall  abscond,  the  time  during  which  he  remains  away 
or  hidden  ma3r  be  added  to  the  period  of  probation.  If  a proba- 
tioner be  convicted  and  incarcerated  for  the  commission  of  an 
additional  crime  or  offense,  the  period  of  probation  shall  be 
thereby,'-  suspended  for  the  period  of  incarceration  for  such 
additional  crime  or  offense, 

9,  Discharge,  The  court  may  at  any  time,  after  report 
by  the  probation  officer  and  upon  cause  shown,  discharge  a pro- 


bationer from  probation  and  further  supervision. 
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10,  Violation;  Revocation;  Modification;  Continuation. 
Whenever  within  the  period  of  probation  any  probationer  shall 
violate  any  of  the  terms  or  conditions  of  his  probation,  the 
court  may  issue  a warrant  or  other  process  for  his  arrest  and 
may  commit  him  with  or  without  bail.  After  an  opportunity 

has  been  given  to  such  probationer  to  bo  hoard,  the  court  may 
revoke,  continue,  extend  or  modify  his  probation.  If  revoked, 
the  court  may  impose  any  sentence  it  might  have  originally  imposed 
to  begin  at  such  time  as  the  court  shall  direct. 

11,  Duties  of  Probation  Officers,  It  shall  be  the 
duty  of  every  probation  officer  to  furnish  to  each  of  his  pro- 
bationers a statement  of  the  conditions  of  probation,  and  to 
instruct  him  with  regard  thereto;  to  have  the  probationer  sign 

a copy  of  the  conditions  of  his  probation,  which  copy  shall  be  re 
tained  by  the  probation  officer;  to  keep  informed  concerning  his 
conduct,  habits,  associates,  employment,  recreation  and  whereabout 
to  visit  his  home  at  least  once  a month;  to  aid  and  encourage 
him  by  friendly  advice  and  admonition;  and  by  such  other  measures 
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as  seem  most  suitable  to  bring  about  improvement  in  his  con- 

duct, condition  and  general  attitude  toward  society.  Probation 
officers  shall  report  in  writing  to  the  court  at  least  monthly 
concerning  the  conduct  and  conditions  of  probationers;  keep 
records  of  their  work  as  probation  officers;  keep  accurate  and 
comiplete  accounts  of  all  money  collected  from  probationers;  give 
receipts  therefor  and  make  prom.pt  returns  thereof  at  least 
m,onthly;  aid  in  securing  employment;  perform  such  other  duties 
in  connection  with  such  probationer  as  the  court  may  direct; 
and  make  such  reports  to  the  department  of  Welfare  as  it  may  require. 

12.  Powers  of  Probation  Officers.  Probation  officers 

« I 

may  require  such  reports  by  probationers  as  are  reasonable  or 
necessary.  Probation  Officers  shall  be  peace  officers.  Pro- 
bation officers  with  the  approval  of  the  court  may  act  as  parole 
officers  over  persons  released  from  penal  or  reformatory  insti- 
tutions . 

13  a Physical,  mental  and  psvchiatrlc  examinations. 

The  courts  are  charged  with  the  duty,  in  cooperation  with  the 
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proper  fiscal  authorities,  to  provide  r/ben  practicable  clinical 
facilities,  and  to  adopt  necessary  'rules  for  the  use  thereof, 
for  such  physical,  mental  and  psychiatric  examinations  and  reports 
as  may  be  v/ithin  the  required  scope  of  efficient  probation  in- 
vestigation and  supervision. 

14,  Construct  ion;  Pending  Proceedings,  The  provision 
of  thl'-  act,  in  so  far  as  they  are  the  same  as  those  of  existing 
laws,  are  intended  as  a continuation  of  such  lavifs  and  not  new 
enactments . 

15,  Citation,  This  act  shall  be  knov;  and  may  be  cited, 
as  the  "Probation  Act", 

16,  Repealer,  The  following  acts  and  parts  of  acts 
are  hereby  repealed' 

Sections  1,  2,  3,  4 and  5 of  the  act  approved  the 
nineteenth  day  of  June,  one  thousand  nine  hundred  and  eleven 
(Pamphlet  Laws,  one  thousand  f if  ty-f ve ) , entitled  "An  act  author- 
izing the  release  on  probation  of  certain  convicts,  instead  of 
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imposing  sentences;  the  appointment  of  probation  and  parole  officers, 
and  the  payment  of  their  salaries  and  expenses;  regulating  the 
manner  of  sentencing  convicts  in  certain  cases,  and  providing  for 
their  release  on  parole;  their  conviction  of  crime  during  parole, 
and  their  rearrest  and  reconviction  for  breach  of  parole;  and 
extending  the  powers  and  duties  of  boards  of  prison  inspectors 
of  penitentiaries*'* 

The  act  approved  the  twenty-first  day  of  June  one 
bhousand  nineteen  hundred  and  (Pamphlet  Laws,  five 

hundred  sixty-nine),  entitled  "An  act  to  amend  the  third  section 
of  an  act,  entitled  'An  act  authorizing  the  release  on  probation 
of  certain  convicts,  instead  of  imposing  sentences;  the  appoint- 
ment of  probation  and  parole  officers,  and  the  payment  of  their 
salaries  and  expenses;  regulating  the  manner  of  sentencing  con- 
victs in  certain  cases,  and  providing  for  their  release  on  parole; 
their  conviction  of  crime  during  parole,  and  their  rearrest  and 
reconviction  for  breach  of  parole;  and  extending  the  powers  and 
duties  of  boards  of  prison  Inspectors  of  penitentiaries,'  approved 


, *•. , ’ ':«•  VI 

■■*:  • ,'.  VC-''V  ' 


.oteii 


14 


the  nineteenth  day  of  June,  Anno  doin' ni  one  thousand  nine  hundred 
and  eleven,  to  empower  the  court  to  appoint  assistants  to  the 
probation  officer”. 

The  act  approved  t^e  twenty-seventh  day  of  June,  one 
thousand  nine  hundred  and  twenty-three  (Pamphlet  Laws,  eight 
hundred  fifty),  entitled  "An  act  to  amend  part  of  section  two 
as  amended,  part  of  section  four,  and  part  of  section  nine  as 
amended,  of  an  act,  approved  the  twenfth  day  of  July,  one  thousand 
rine  hundred  and  thirteen  (Pamphlet  Laws,  seven  hundred  and 
eleven),  entitled  ’An  act  establishing  a court  for  the  county  of 
Philadelphia j prescribing  its  jurisdiction  and  powers;  providing 
for  the  service  of  i’-s  writs,  process,  or  warrants  b57-  the  proper 
officers  of  the  county  or  city  of  Philadelphia;  regulating  the 
procedure  therein,  and  appeals  therefrom;  and  providing  for 
the  expenses  thereof’,  by  pro\^iding  for  the  election  of  a presi- 
dent judge,  and  conferring  certain  powers  heretofore  exercised 
by  the  president  judge  upon  the  board  of  judges  of  the  municipal 
cocrt”  , 
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All  other  acts  or  parts  of  acts  inconsistent  horev/ith 
are  hereby  repealed, 

17,  Acts  Saved  from  Repeal,  This  act  shall  not  repeal 
or  modify  any  of  the  provisions  of  the  following  acts : 

The  act  approved  the  nineteenth  day  of  May,  one  thousand 
nine  hundred  and  twenty-three  (Pamphlet  Laws,  tv\/o  hundred  sixty- 
seven),  entitled  "An  act  authorizing  probation  officers  of  the 
■'Various  counties  to  attend  the  annual  State  Association  or  Con- 
ference of  Probation  and  Parole,  and  providing  for  the  payment 
of  their  expenses  and  membership  dues  by  counties”. 

The  act  approved  the  eleventh  day  of  July,  one  thousand 
nine  hundred  and  tv/enty-three  (Pamphlet  Lavi/s,  nine  hundred  ninety- 
four),  entitled  ”An  act  relating  to  the  powers  and  duties  of 
probation  officers  in  counties  of  the  first  class". 

The  act  approved  the  second  day  of  June,  one  thousand 
nine  hundred  and  thirty-three  (Pamphlet  Laws,  one  thousand  four 
hundred  f' irt v-thr ee) , entitled  "An  act  defining  the  powers  of 
tnc  courts  of  quarter  sessions,  the  Municipal  Court  of  Philadclpt' ::  i 
and  the  County  or  Juvenile  Court  of  Allegheny  County,  v/ith  rcspcci' 
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to  the  care,  guidance,  control,  trial,  placement  and  commitment 
of  delinquent,  dependent  and  neglected  children  under  sixteen 
years  of  age  and  of  persons  over  sixteen  years  of  age  contributing 
to  or  encouraging  the  delinquency,  neglect  and  dependency  of 
children!  and  amending,  revising  and  consolidating  the  law  relating 
thereto'' , 

The  act  approved  the  third  day  of  June,  one  thousand 
nine  hundred  and  thirty-three  (Pamphlet  Lav/s , one  thousand  four 
hundred  forty-nine),  entitled  "A.n  act  establishing  a court  of 
record  in  the  county  of  Allegheny  for  control,  care,  guidance, 
treatment,  trial,  placement  and  commitment  of  delinquent,  neglected 
and  dependent  children  under  sixteen  years  of  age  and  of  persons 
over  sixteen  years  of  age  contributing  to  or  encouraging  delin- 
quency, neglect  or  dependency  of  children;  defining  the  jurisdic- 
tion and  powers  of  the  court,  and  regulating  procedure  therein: 
providing  for  the  transfer  thereto  of  certain  pov\/ers,  functions 
and  duties  from  other  courts,  pro’s^iding  for  the  election  of 
judges  thereof,  the  appointment  of  probation  officers,  other 
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other  necessary  staff  officials  and  assistants; 

t 

for  housing  of  same,  and  providing  for  detention 
making  the  contr ihut to  or  encouraging  of  the 
neglect  or  dependency  of  children  a misdemeanor; 
penalties  . 


providing 
facilities ; 
delinquency, 
and  providing 
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